
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl ica t ion  No. 13550 of Marvin L. and Delores R. Kay,  
pursuant  t o  Paragraph 8 2 0 7 . 1 1  of t h e  Zoning Regula t ions ,  f o r  
a v a r i a n c e  from t h e  p r o h i b i t i o n  a g a i n s t  a second s t o r y  
a d d i t i o n  t o  an accessory  b u i l d i n g  t o  be used f o r  s l e e p i n g  
exceeding f i f t e e n  f e e t  i n  h e i g h t  (Sub-section 7 6 0 1 . 3 )  i n  an 
R-3 D i s t r i c t  a t  t h e  premises 3 2 6 3  N St ree t ,  N.W., (Square 
1 2 3 0 ,  Lot 8 0 3 ) .  

HEARING DATES: August 5 and October 1 4 ,  1 9 8 1  
D E C I S I O N  DATE: October 1 4 ,  1 9 8 1  (Bench Decis ion)  

FINDINGS O F  FACT: 

1. The a p p l i c a t i o n  was f i r s t  scheduled f o r  t h e  p u b l i c  
hear inq  of August 5 ,  1981 b u t  was cont inued t o  t h e  p u b l i c  
hear ing  of October 1 4 ,  1 9 8 1  s i n c e  t h e  a p p l i c a n t  had n o t  
complied wi th  Sec t ion  3 . 3  of t h e  Supplemental Rules of 
P r a c t i c e  and Procedure be fo re  t h e  BZA i n  t h a t  t h e  a p p l i c a n t  
f a i l e d  t o  p o s t  t h e  s u b j e c t  p rope r ty  t e n  days p r i o r  t o  t h e  
p u b l i c  hear ing .  

2 .  A t  t h e  p u b l i c  hea r ing  of October 1 4 ,  1 9 8 1  t h e  
a p p l i c a t i o n  appeared on t h e  p re l imina ry  ca l enda r  s i n c e  no 
a f f i d a v i t  of p o s t i n g  was on f i l e .  A f t e r  l i s t e n i n g  t o  t h e  
a p p l i c a n t  and t h e  o p p o s i t i o n ,  t h e  Chair  r u l e d  t h a t  t h e  
p rope r ty  had been p rope r ly  pos ted  and t h e  a f f i d a v i t  of 
p o s t i n g  had been f i l e d  b u t  misplaced,  and t h a t  t h e  hear ing  
should g o  forward. 

Assoc ia t ion  of .Georgetown t o  d i smis s  t h e  a p p l i c a t i o n  p r i o r  
t o  t h e  a p p l i c a t i o n  being heard on i t s  m e r i t s ,  as  no f a c t s  
had been adduced nor had any evidence been rece ived  i n t o  t h e  
record  t o  suppor t  such a motion. 

S t r e e t ,  between Potomac and 33rd S t ree ts . ,  N.W. I t  i s  known 
as premises  3263 N S t r ee t . ,  N.W. The p rope r ty  i s  loca ted  i n  
a n  R-3 D i s t r i c t .  

3 .  The Chair denied t h e  Motion of t h e  C i t i z e n s  

4 .  The s u b j e c t  s i t e  i s  l o c a t e d  on t h e  n o r t h  s i d e  of N 

5.  The immediate a r e a  i s  r e s i d e n t i a l  w i t h  r o w  houses 

The s i t e  i s  i n  
t h e  predominant b u i l d i n g  type .  S o m e  detached homes and 
small  apartment b u i l d i n g s  are i n t e r s p e r s e d .  
an R-3 D i s t r i c t  t h a t  ex tends  northward and westward f o r  
s e v e r a l  b locks .  f? S t r ee t  and Wisconsin Avenue, bo th  of 
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w h i c h  are zoned D/C-2-A, are each a b o u t  5 0 0  f e e t  from t h e  
s u b j e c t  s i t e .  

6 .  The s u b j e c t  s i t e  i s  2 8 . 6 2  f e e t  i n  w i d t h  and 
developed  w i t h  a row house w i t h  an  E n g l i s h  basement .  A 
two-car garage approx ima te ly  f i f t e e n  feet i n  h e i g h t  occupies 
t h e  e n t i r e  w i d t h  of  t h e  l o t  i n  t h e  rear y a r d .  

7 .  A p r i v a t e  twenty-two f o o t  wide a l l e y  i s  l o c a t e d  
between t h e  g a r a g e  and t h e  rear p r o p e r t y  l i n e  and a b u t s  t h e  
p r o p e r t y  t o  t h e  n o r t h .  

8 .  The a p p l i c a n t  p r o p o s e s  t o  add a second s t o r y  t o  t h e  
q a r a g e .  The f i r s t  s t o r y  would c o n t i n u e  t o  f u n c t i o n  as a 
ga rage .  The second s t o r y  would b e  used  as  l i v i n g  q u a r t e r s  
f o r  a domes t i c  employee and would c o n t a i n  t w o  rooms and a 
b a t h .  N o  k i t c h e n  would be p rov ided .  Access t o  t h e  second 
f loor  would be from t h e  a l l e y  and from t h e  rear y a r d  o f  t h e  
s u b j e c t  l o t .  The h e i g h t  of t h e  s t r u c t u r e  would be twenty  
feet .  

9 .  Sub- sec t ion  7 6 0 1 . 3  of t h e  Zoning R e g u l a t i o n s  l i m i t s  
t h e  h e i g h t  o f  a c c e s s o r y  b u i l d i n g s  i n  R-3 D i s t r i c t s  t o  
f i f t e e n  f e e t  and one s t o r y .  The r e q u e s t e d  r e l i e f  i s ,  
t h e r e f o r e ,  an  area v a r i a n c e  o f  one s t o r y  and f i v e  f e e t  i n  
h e i g h t .  L i v i n g  area f o r  a domes t i c  employee i n  an  a c c e s s o r y  
s t r u c t u r e  i s  a p e r m i t t e d  a c c e s s o r y  u s e  under  Pa rag raphs  
3101.56  and 3101 .63  of  t h e  Zoning R e g u l a t i o n s .  

1 0 .  The main b u i l d i n g  c o n t a i n s  f i v e  f l o o r s  w i t h  e i g h t  
rooms, f o u r  of  whch are bedrooms. The a p p l i c a n t  p roposes  t o  
c o n v e r t  two of t h e  bedrooms i n t o  a s t u d y  and a l i b r a r y .  The 
a r c h i t e c t  f o r  t h e  a p p l i c a n t  t e s t i f i e d  t h a t  it would be 
d i f f i c u l t ,  o r  n o t  d e s i r a b l e ,  t o  s e p a r a t e  l i v i n g  
accommodations f o r  a s e r v a n t  i n  t h e  main b u i l d i n g  s i n c e  
t h e r e  would be a l a c k  of p r i v a c y  f o r  t h e  a p p l i c a n t .  

11. The a p p l i c a n t ' s  a r c h i t e c t  t e s t i f i e d  t h a t  t h e  
proposed  a d d i t i o n  would enhance t h e  appea rance  of t h e  a l l e y  
and create a harmonious r e l a t i o n s h i p  w i t h  t h e  t a l l e r  and 
smaller b u i l d i n g s  now s u r r o u n d i n g  t h e  s i t e .  The a r c h i t e c t  
f u r t h e r  t e s t i f i e d  t h a t  a s e r v a n t  b e i n g  on t h e  p r e m i s e s  would 
a l l e v i a t e  t h e  u s e  of  a car by t h e  s e r v a n t  and t h u s  d e c r e a s e  
t r a f f i c  c o n g e s t i o n  i n  t h e  a l l e y .  The a p p l i c a n t  p e r c e i v e d  no 
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good o r  s u b s t a n t i a l  
impairment  of  t h e  i n t e n t ,  pu rpose  and i n t e g r i t y  of  t h e  zone 
p l a n  w i t h  t h e  proposed  a d d i t i o n .  

1 2 .  The a r c h i t e c t  t e s t i f i e d  t h a t  t h e r e  w a s  no 
p r a c t i c a l  d i f f i c u l t y  i n h e r e n t  i n  t h e  l a n d  i t s e l f  t o  s u p p o r t  
t h e  r e q u e s t  f o r  t h e  v a r i a n c e  b u t  t h a t  t h e r e  w a s  a p r a c t i c a l  
d i f f i c u l t y  i n h e r e n t  i n  t h e  main b u i l d i n g .  The main b u i l d i n g  
i s  a F e d e r a l  house w i t h  m a g n i f i c e n t  p r o p o r t i o n s .  The 
a p p l i c a n t  d i d  n o t  i n t e n d  t o  "chop it up" t o  p r o v i d e  
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accommodations for domestic help. The architect also 
testifi-ed that he was aware that, if he kept the garage to a 
height of fifteen feet and one story, the garage could be 
used for domestic purposes as a matter-of-right. 

13. The Clffice of Planning and Development, by report 
dated July 31, 1981, and by testimony, recommended that the 
application be approved. The OPD testifed that the subject 
lot and those surrounding it are unusually large for 
Georgetown. Several are only slightly less than the R-1-B 
minimum of 5,000 square feet. The overall density of 
dwelling units per land area is only slightly more than half 
of that permitted as a matter-of-right in an R-3 Zone 
District. Creating living quarters for a domestic employee 
in an accessory structure would not, therefore, conflict 
with the objective, as embodied in the Zoning Regulations, 
of limiting residential densities in areas largely developed 
in a particular style prior to the implementation of a 
Zoning Plan. The addition of a second floor to the 
accessory structure would only slightly increase the bulk of 
that structure, and most of this added bulk would not be 
visible from any street or nearby property. There would be 
no interference with access to light and air for the subject 
property, nor the adjoining properties. The Office of 
Planning and Development recmmended that this application be 
approved, subject to the condition that no kitchen 
facilities be provided in the proposed addition, and that 
occupancy of the proposed living quarters be limited to a 
domestic employee associated with the subject premises. The 
OPD further reported that there was approximately a 
fifty-five foot distance between the rear of the main 
building and the rear of the garage and that it was possible 
for the applicant to construct a three story addition to the 
main building or a single story addition to the garaqe. The 
Board, for reasons discussed below, does not concur in the 
recommendation of the OPD as to the subject addition. 

1 4 .  The applicants did not demonstrate that the 
property is affected by any extraordinary or unusual 
situation or condition. 

15. The applicants did not demonstrate that they would 
suffer any particular practical difficulties if the Zoning 
Regulations were strictly applied. 

16. Advisory Neighborhood Commission 3A, by letter 
dated July 31, 1981, opposed the application. The ANC noted 
that the basis for the variance was the applicants' 
convenience, not a proper basis for the granting of a 
variance. The Board agrees. 
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CONCLUSIONS OF LAW AND O P I N I O N :  

Based on t h e  r e c o r d  t h e  Board conc ludes  t h a t  t h e  
a p p l i c a n t  is s e e k i n g  an area v a r i a n c e ,  t h e  g r a n t i n g  of which 
r e q u i r e s  p roof  of  a p r a c t i c a l  d i f f i c u l t y  i n h e r e n t  i n  t h e  
l a n d  i t s e l f  and t h a t  t h e  r e l i e f  can be g r a n t e d  w i t h o u t  
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  pu rpose  and i n t e g r i t y  of 
t h e  zone p l a n .  The Board conc ludes  t h a t  t h e  a p p l i c a n t  h a s  
n o t  m e t  t h i s  burden  of p r o o f .  The a p p l i c a n t  t e s t i f i e d  t h a t  
t h e r e  w a s  no p r a c t i c a l  d i f f i c u l t y  i n h e r e n t  i n  t h e  l a n d  
i t s e l f  b u t  t h a t  t h e  p r a c t i c a l  d i f f i c u l t y  e x i s t e d  i n  t h e  
convenient  u s e  of t h e  main b u i l d i n g .  A l so ,  as set  f o r t h  i n  
F i n d i n g  N o .  1 8 ,  t h e  OPD r e p o r t e d  t h a t  t h e  a p p l i c a n t  had 
o t h e r  o p t i o n s  t o  a t t a i n  t h e  d e s i r e d  r e s u l t .  The Board 
conc ludes  t h a t  t h e  r e q u e s t e d  var iance  i s  a mat te r  o f  
convenience on t h e  p a r t  of t h e  a p p l i c a n t  and n o t  based  on an  
e x c e p t i o n a l  c o n d i t i o n  or  a p r a c t i c a l  d i f f i c u l t y .  
Accord ing ly ,  it i s  ORDERED t h a t  t h e  a p p l i c a t i o n  i s  D E N I E D  
f o r  f a i l u r e  t o  m e e t  t h e  burden  of p roof  r e q u i r e d  f o r  t h e  
g r a n t i n g  o f  an area v a r i a n c e .  

VOTE : 5-0 (Walter B. L e w i s ,  W i l l i a m  F.  McIntosh,  Douglas 
J. P a t t o n ,  C h a r l e s  R.  N o r r i s  and Connie 
For tune  t o  d e n y ) .  

BY ORDER OF THE D.C. BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
STEVEN E. SHER 
Execut ive D i r e c t o r  

FINAL DATE OF ORDER: 

UNDER SUB-SECTION 8 2 0 4 . 3  O F  THE ZONING REGULATIONS , "NO 
DECISION OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN 
DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL 
RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF Z O N I N G  
ADJUSTMENT . I' 


